Pursuing Regulatory
Compliance for
Digital Instruction

In Response to
Covid-19:

Policy Playbook




|
Policy Playbook | 2

Authors

Van Davis

Policy and Planning Consultant,
WCET - the WICHE Cooperative for Educational Technologies

Principal, Foghlam Consulting, LLC

Cheryl Dowd
Director, WCET | State Authorization Network (SAN)

Russ Poulin

Executive Director, WCET

Vice President for Technology-Enhanced Education,

the Western Interstate Commission for Higher Education (WICHE)

Dan Silverman
Assistant Director, WCET | State Authorization Network (SAN)

Editors

Lindsey Downs
Assistant Director of Communications and Community, WCET

Van Davis
Policy and Planning Consultant, WCET

Principal, Foghlam Consulting, LLC

Reviewers

Laura DaVinci Tia Holiday

Assistant Director, Postsecondary Education Lead,

Every Learner Everywhere, WCET Intentional Futures

Meaghan Duff Robert Perez

Owner & Principal, Manager of Network Development

Mercy Education Partners and Strategic Partnerships,
Every Learner Everywhere, WCET

Tynan Gable

Senior Strategist, Christina Sedney

Intentional Futures Director of Policy Initiatives and

State Authorization,
Policy Analysis and Research,
WICHE



@ wcet

everyleamer
everywhere

Policy Playbook | 3

About WCET

WCET - the WICHE Cooperative for Educational Technologies, is the leader in
the practice, policy, and advocacy of technology-enhanced learning in higher
education. WCET is a member-driven non-profit which brings together colleges,
universities, higher education organizations, and companies to collectively
improve the quality and reach of technology-enhanced learning programs.

Learn more: http://wcet.wiche.edu

About SAN

Working collaboratively, institutions can navigate state and federal regulations
more efficiently than working on their own. WCET's State Authorization Network
(SAN) is the leader for guidance and support for navigating regulatory compli-
ance for out-of-state activities of post-secondary institutions.

Learn more: https://wcetSAN.wiche.edu

About WICHE

Since 1953, the Western Interstate Commission for Higher Education (WICHE)
has been strengthening higher education, workforce development, and behavior-
al health throughout the region. As an interstate compact, WICHE partners with
states, territories, and postsecondary institutions to share knowledge, create
resources, and develop innovative solutions that address some of our society’s
most pressing needs. From promoting high-quality, affordable postsecondary
education to helping states get the most from their technology investments and
addressing behavioral health challenges, WICHE improves lives across the West
through innovation, cooperation, resource sharing, and sound public policy.

Learn more: https:/www.wiche.edu

About Every Learner Everywhere

Every Learner Everywhere advocates for equitable outcomes in U.S. higher edu-
cation through advances in digital learning. Every Learner is a network of twelve
partner organizations with expertise in evaluating, implementing, scaling, and
measuring the efficacy of education technologies, curriculum and course design
strategies, teaching practices, and support services that personalize instruction
for students in blended and online learning environments.

Learn more: https:/www.everylearnereverywhere.org
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Introduction to
the Policy Playbook

The spring 2020 term saw an unprecedented response to an
unprecedented challenge as virtually every U.S. higher education
institution offering face-to-face instruction rapidly switched to
remote instruction, many in as little as one to two weeks.

Such a shift massively disrupted the lives of students, faculty, staff, and adminis-
trators alike as institutions worked to redesign courses and provide faculty with

a crash course in teaching remotely. Institutions struggled to resolve challenges
ranging from the technological to the pedagogical to the administrative. For facul-
ty and academic administrators new to teaching online, this rapid shift was often
overwhelming and disorienting as they tried to simultaneously master unfamiliar
technology tools, federal and state regulations, online student support systems,
and pedagogical approaches.

Institutions, especially those with little distance education infrastructure,

focused their resources and efforts on meeting the pedagogical and technological
challenges to the utmost extent possible as they sought to complete the term
remotely. Addressing the complex web of federal, state, and accreditation regula-
tions governing distance education was a secondary concern for many institutions,
and even the schools knowledgeable of this regulatory landscape were hard
pressed to keep up with the growing numbers of waivers and regulatory interpreta-
tions governing distance education issued by the Department of Education
beginning on March 5, 2020.

Additionally, the rules change once faculty adopt teaching modalities that require
more use of digital technologies. Moving into a digital format invokes new intellec-
tual property and accessibility rules. Moving courses completely (or mostly) online
introduces new requirements for instructional interaction and assuring a student'’s
identity for assessments. Faculty might not realize that making this transition is as
if they have crossed an invisible state line and the laws have changed.
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Regardless of whether institutions re-open for face-to-face instruction, navigating
this regulatory landscape and educating faculty and staff on the importance of
these regulations as a means of ensuring quality will be critical. Understanding and
ensuring that institutions follow the associated regulations improves pedagogy,
protects the institution from loss of financial aid eligibility and/or accreditation, and
bolsters educational quality.

Institutions will not succeed at everything, but financial aid auditors and accrediting
review teams always view not trying with greater disdain than they do when an
institution tries and does not fully succeed. Regulatory compliance should be
viewed as a journey that might never be completed as institutions respond to new
regulatory changes.

By reading this Playbook and some of the cited ) )
resources, you will obtain a better understand- This Playbook is
ing of the regulations. You will probably be a tool for higher
able to identify the areas Where you are dpmg education administrators
well and where you are at risk. Each section
provides links to actual regulations and De-

tasked with navigating
partment guidance where available. Those this regulatory

documents, especially the Department guid-
ance, can help you understand the issues and
actions that need to be taken. Written for
academic administrators new to online educa-
tion, the Playbook can also be used to provide
faculty with critical information on a range of
distance education issues. Even administrators familiar with distance education may
find this Playbook useful as a tool for educating the campus community and a handy
compendium of regulations and resources.

landscape during the
uncertain future.

Used in conjunction with Delivering High-Quality Instruction Online in Response to
CQVID-19: Faculty Playbook, instructors and administrators have an overview of the
most critical pedagogical and regulatory concerns surrounding online education
quality and student success.

A Note on Terminology

Many online educators refer to the quick pivot instruction that took place in the spring
as remote teaching to differentiate it from intentionally designed online learning. In this
document, remote instruction is used to describe instruction transitioned from face-
to-face to an online modality during a term. Two other definitions are critical to under-
standing this area: online education and distance education. Although technically the
two terms are not identical, they are often used interchangeably with online education
operating as the most prevalent form of distance education. When referring to federal
regulations, the term distance education will be used as that is the term defined in
federal regulations.


https://onlinelearningconsortium.org/tools/delivering-high-quality-instruction-in-response-to-covid-19-faculty-playbook/
https://onlinelearningconsortium.org/tools/delivering-high-quality-instruction-in-response-to-covid-19-faculty-playbook/

Introduction Policy Playbook | 7

Playbook Content
& Sections

The Playbook covers regulatory issues with the greatest impact on
institutions, faculty, and students including:

I Accreditation

I Federal Financial Aid Regulations

I State Authorization and Professional Licensure
I Course Level Regulations

I Student Civil Rights

Each section includes:

Introduction Policies & Institutional
Regulations Impact
N ! , %
X ENN o
P 100( ..
] — e
Suggested Resources &
Actions References

X

Additional supplemental essays on accessibility, financial aid, state authorization,
and the interconnection between regulations and quality assurance are available
via links at the end of the Playbook.
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Responding
to Regulations

Understand the issues, assess risks, and identify initial priorities

Institutional leaders should take three immediate steps to address distance
education regulations:

1. Focus on those regulations where non-compliance presents the greatest
risks and understand the consequences of non-compliance, knowing that it
will likely be impossible to address everything at once.

2. Consider the campus culture, faculty/staff contracts, and the fiscal and
health pressures being felt by all due to the pandemic when devising imple-
mentation strategies.

Some institutions have a culture that allows them to move quickly, while
others require a very deliberative process. Faculty and staff labor contracts
(if any) will inform policy and may result in new negotiations. Leaders should
be attentive to the added burdens already being created as a result of the
pandemic and try to fit compliance into existing structures, such as existing
faculty/staff development activities. Reflect on the properties of successful
or failed past initiatives and apply those lessons to current regulatory com-
pliance efforts.

3. Leaders should create a priority list of issues to be tackled.
The institution’s ultimate plan should be to abide by all regulations. Some
regulations that put the institution at the greatest risk may require a long
process to complete. The short list should include those issues on the risk
list that can be completed in the short term, plus those that are easy wins.
Meanwhile, plans for the steps to attack the more difficult and time-consum-
ing issues need to be started. Leaders should start thinking about who can
help facilitate the success of this strategy.

Obtain high-level champions

To be successful, there needs to be a high-level champion or set of champions
supporting the strategy. Start with identifying the scope of the intended target(s)
for compliance. Is the focus on the entire institution, a college within a large
university, or an academic program? Perform an honest examination of who is
most directly in charge of the intended target area(s), such as the provost’s office,
a college dean, financial aid administration, the institution’s attorney, or a federal
compliance office. Leaders should identify who makes things happen. Some
administrators have a reputation for understanding and navigating the system.
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It is a well-known fact that on some campuses, a well-placed executive assistant
or advisor to the president may be the key to progress on any initiative. Work with
supervisors or leadership to identify the champion or champions who will lend
the power of their position to help achieve compliance.

Work across the campus and search for lessons learned

Success often requires obtaining the cooperation of several players. For example,
assuring that the last date of attendance is properly tracked could require coop-
eration between the financial aid office, IT, the registrar, the teaching and learning
center, and individual faculty. When the players are identified, it may take indi-
vidual conversations to get each of the administrative or faculty units to under-
stand the issue and their role in the solution. In this discovery phase, leaders may
uncover those who may try to block the path to implementing the strategy. The
identified champion(s) may be helpful to move the strategy along.

Group work will be required at some point for the strategy to be successful.
Depending on the institution’s structure, an existing committee may be able to
assume this work. Failing that (or in place of it), a task force lends some urgency,
focus, and time limitations to accomplishing the tasks.

Additionally, leaders should seek the advice of the institution’s general counsel.
Whether as part of the group or in reviews along the way, it is important to make
sure that the solution meets legal requirements and that the solution does not
violate other laws or policies.

This also may be the time to reach out to and learn from those at other institu-
tions. Pick sister institutions and canvas what they have done on the issue.

Also, send out questions to discussion lists offered by professional associations
(such as WCET’s DISCUSS community) to learn what steps others have taken.
There are probably others who have just completed this work and are happy to
share what they have learned.

Create defensible practices

In partnership with the champions, identify the group or groups to tackle the
policies. The experts you assemble will create practices that meet the intent of
the selected regulation. The group should create defensible practices based upon
research and experience in higher education.

To create a defensible practice (or policy), leaders should fast-forward in their
minds to a time when they might be sitting across from a financial aid auditor or
accreditation review team. Can the reasons for creating the practice be logically
articulated? Can it be defended? For example, doing nothing or creating a policy
that no one knows about are both hard to defend as evidence of compliance.


https://wcet.wiche.edu/get-involved/membership/subscribe
https://wcet.wiche.edu/get-involved/membership/subscribe
https://wcet.wiche.edu/get-involved/membership/subscribe
https://wcet.wiche.edu/get-involved/membership/subscribe
https://wcet.wiche.edu/get-involved/membership/subscribe
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It helps to be able to answer these questions:

e How does the practice meet the intent of the regulation?
e Are students protected?

e |s the practice communicated to the administrators, faculty, and students
who need to know what to do to comply?

e |sthe practice applied evenly across programs, courses, and/or students?

e Does the institution have evidence that the practice was successful in
achieving the compliance goal?

Document, document, document

Thinking about that seat across from the financial aid auditor or accreditation
* review team, it helps to have proof to support the answers to the above ques-
. tions. Some of the federal regulations include language that require institutions
Comprehenglve to provide evidence of compliance upon request. Accrediting teams often ask for
documentation  such evidence, as well, for issues that are part of the accrediting review process.

helps provide Be ready to show the actual policy language and/or descriptions and examples

proof of of practices. lllustrate how the practices were communicated to the proper indi-

compliance viduals. Document problems, complaints, and updates that occur. There may be
requests for evidence that it worked.

A few critical caveats

In response to the pandemic, the Department of Education (the Department),
accreditors, and some states have waived a number of regulations related to
distance education, but they have not waived all regulations. For example, reg-
ulations on the approval of distance education programs by accreditors and the
Department have loosened while accessibility regulations remain in full force.
This regulatory landscape remains highly fluid and institutions should confirm
all regulations with the appropriate agency. Additionally, many of the agencies
involved in regulating distance education overlap with each other but institutional
requirements may differ based on the regulatory entity. For example, the Higher
Learning Commission (HLC) may have different distance education regulations
than the Western Association of Schools and Colleges (WASC). Therefore, it is
critical that administrators confirm all material found in this Playbook, especially
pertaining to their institutional accrediting agency.

The federal regulatory response to the ongoing pandemic remains fluid.

The information contained in this document is accurate as of August 25, 2020.
Additional resources that may be helpful in the process of developing an institu-
tional strategy are included at the end of the Playbook.

Legal Disclaimer — The information and suggestions presented in this Policy Playbook are
offered as general analysis and possible practices for an institution to pursue as it strives to
support students with educational continuity and maintain state, federal, and accreditation
compliance during the COVID-19 pandemic and beyond. The information should not be con-
sidered to be or used as legal advice. Legal questions about these topics should be directed to
institutional legal counsel.
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A Quick Primer on
the Regulatory Triad

The Regulatory Triad

The regulatory landscape of U.S. higher education is jointly governed by
federal regulators, state regulators, and accreditors which form the triad.
Under the Higher Education Act (HEA), institutions must receive the
approval of all three entities in order to participate in federal financial
aid programs. In this model:

e the U.S. Department of Education (the Department) is tasked with
approving accrediting agencies, and overseeing institutional eligibility
for federal financial aid programs,

e accrediting agencies are tasked with overseeing institutional and
programmatic academic quality, and

e states are tasked with ensuring consumer protection.

Ideally, the three entities form a balanced relationship that protects consumers
and federal financial aid investments by ensuring academic quality with each
providing a necessary piece of the triad.

U.S. Department
of Education
Approves accrediting agencies &
oversees institutional
eligibility for federal financial Accrediting
aid programs Agencies
Evaluate institutional
academic quality &
continuous improvement

States

Authorize institutions
& protect
consumer interests
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The U.S. Department of Education

The Higher Education Act (HEA) imbues the U.S. Department of Education with
two critical roles: ensuring institutional compliance with federal financial aid
regulations and approving institutional and programmatic accrediting agencies.
As the agency responsible for the administration and fiscal integrity of over

$54 billion in direct federal student financial aid, the Department is required to
ensure “the administrative capability and financial responsibility of an institution
of higher education for financial aid,” according to Section 498 of the HEA.

The HEA precludes the Department from directly assessing academic quality,
however, which is seen as the purview of accreditors. As such, the Department
does not directly assess institutional or program academic quality but instead
exercises approval oversight for the accrediting agencies defining and monitoring
academic integrity.

Accrediting Agencies

Accrediting agencies play the critical role in establishing, applying, and enforcing
quality standards as they relate to institutions and specialized programs.
Institutional eligibility to disburse federal financial aid rests, in part, on approval
by an accrediting agency recognized by the Department. These agencies also
play a critical role in facilitating institutional continuous improvement and use

a peer review model to regularly evaluate a range of issues including academic
quality, student outcomes, and fiscal affairs.

The Department recognizes two types of accreditors:

1. Institutional accreditors accredit the entire college or university.
2. Programmatic accreditors focus on specialized programs.

Accreditation standards may vary between accreditors, although all accreditors
recognized by the Department must adhere to minimum standards.

Additionally, Congress has charged accreditors with reviewing and upholding
several requirements of institutions as necessary safeguards to protect students
receiving financial aid.

States

The third leg of the regulatory triad is composed of state agencies responsible for
authorizing colleges and universities within their borders and handling consumer
protection complaints. State authorization is the bedrock for most institutions'’
ability to offer degrees but their requirements vary considerably, especially across
institution types (e.g., private vs public or nonprofit vs. for-profit), with some
states requiring significantly more oversight and reporting than others. States are
also tasked with providing students with a vehicle for filing and resolving consum-
er protection complaints. In order to receive federal financial aid, institutions must
be both accredited by an accreditor recognized by the Department and authorized
in the state(s) in which they operate.
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Enforcing Regulations

Repercussions for being out of compliance with any member of the triad jeopar-
dizes institutional eligibility for federal financial aid funds including Pell Grants
and other Title IV aid.

For example, institutions which fail re-accreditation reviews (which are conducted
on a regular basis) or have their authorization revoked by their state risk having
their students immediately lose eligibility for federal financial aid.

Institutions also undergo periodic financial aid program reviews (or audits) by
the Department to check on compliance to financial aid regulations. Institutions
found to be out of compliance not only risk losing financial aid eligibility but may
be required to repay financial aid collected while out of compliance. And in some
cases, hon-compliance with regulations may also pose a litigation risk to institu-
tions, especially from students who lack adequate access to educational
resources or seek to show that a lack of educational quality hampers their ability
to find employment. Additionally, because accreditation and authorization func-
tion as de facto indicators of minimum quality, institutions without accreditation
or authorization risk decreased enrollments if students cannot access financial
aid or view the institutions and programs as low quality.

The Impact of COVID-19 on the Triad

Even under the best of circumstances, the interdependent relationships among
members of the triad are complex, unclear, and sometimes difficult for institutions
to navigate. Navigation of the triad has been made even more complex by the novel
coronavirus pandemic as institutions scramble to understand intertwined regula-
tions, especially regulations associated

with distance education and education-

al technology. In some instances, this Even under the best

regulatory landscape may be new to
faculty and administrators unfamiliar
with online education while in other

circumstances it is difficult
to navigate the interdependent

instances institutional administrators relationships and regulations
familiar with the regulatory landscape among the triad —
scramble to keep up with emergency federal, state, and accreditors.

regulations and related changes.
g g The pandemic further

In early March, the Department an- complicates the navigation.

nounced the waiver of certain distance
education regulations. Responding to
the Department, many accreditors also
announced waivers of distance educa-
tion-related regulations. States, however, have varied significantly in the clarity of
their guidance regarding temporary changes made to their higher education-related
regulations. As a result, some institutions struggle to determine how to best com-
ply with myriad regulations while in the midst of responding to a global pandemic.
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Chapter contents

* Institutional
Accreditation

* Programmatic
Accreditation

As a critical component of the regulatory triad,
accrediting agencies are responsible for evaluating the
academic quality of an institution and/or its programs.

The U.S. Department of Education, in turn, relies on
accreditor actions to attest to academic quality for
federal financial aid eligibility and maintains a list of
Department-approved accrediting agencies. Accreditors
must fulfill a number of Departmental requirements to
retain recognition, including requirements associated with
the approval of distance education at the institutional and
possibly programmatic levels.

Information in this section is current as of August 25, 2020.
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Institutional
Accreditation

The Department of Education issued an initial waiver on

March 5, 2020, and updated that guidance on August 21, 2020.

The waiver of both Departmental distance education approval and allowing
accreditors to waive distance education approval is now extended through
December 31, 2020, or the end of the payment period that includes the
termination of the federally declared pandemic-related national emergency.

Introduction Under normal circumstances, the approval to offer distance education is a multi-

| step process that includes approval from an institution’s accreditor as well as the
U.S. Department of Education (the Department). Accrediting agencies are a critical
component of the regulatory triad with primary responsibility for institutional and
academic program quality. In early March 2020, the Department announced that
it would waive regulations requiring Departmental approval of distance education
programs and has extended that waiver through December 31, 2020, or the end of
the payment period that includes the termination of the federally declared pan-
demic-related national emergency. Additionally, the Department announced that it
would permit accreditors to also waive distance education review requirements.

Policies &
Regulations

<=
J00L

Typically, when an institution develops online programs, whether fully online or

a blended model, it must meet certain quality standards and obtain approval
from both its accreditor and the Department. Failure to do so could result in the
institution losing access to federal financial aid programs. On March 5, 2020, the
Department of Education provided institutions with:

broad approval... to use online technologies to accommodate students on a
temporary basis, without going through the regular approval process of the
Department in the event that an institution is otherwise required to seek De-
partmental approval for the use or expansion of distance learning programs.
(Department of Education, 2020)
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Although the Department cannot unilaterally waive accreditor standards, it can
waive its requirement that accreditors review institutional distance education
plans and requirements as a part of the accreditation process. The Department
is also allowing accreditors to conduct virtual site visits through December

31, 2020, or the end of the payment period that includes the termination of the
federally declared pandemic-related national emergency, with the caveat that an
on-site visit must follow any virtual site visit “in a timeframe that is reasonably
practicable.” A focused on-site visit need only to confirm the presence of facilities
and interview randomly selected students; it is not necessary for the on-site visit
to replicate the entirety of the virtual site visit.

This guidance provides flexibility for accreditor approval; however, accreditors
are not required to waive any of their requirements and may still have require-
ments that are outside of federal authority and must be observed by institutions.
Institutional accreditors vary as to their responses and required processes

to obtain approval for this conversion of face-to-face courses to online.

Those processes might include submission of a waiver and/or communication
with the institutional accreditor.

Institutions that do not acquire the appropriate

approvals from both the Department and their institutional
accreditor risk the loss of accreditation and the right to
disburse federal financial aid.
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The following actions are recommended in order to ensure that institutions
continue to meet Departmental and accreditor requirements:

Although the Department has
granted broad approval of distance
education programs through
December 31, 2020, institutions
must still contact their institutional
accreditor to determine if any further
action is required.

Institutional accreditors have

not been consistent in their
responses to the pandemic.
Institutions should check with their
accreditor to determine any processes
or guidelines regarding distance
education that must be followed.

Institutions should be mindful of
the need to adhere to all quality
standards and should review
departmental and accreditor online
instruction standards and endeavor
to fulfill those standards regardless
of the need for Departmental or
accreditor approval.

The Department recommends that
institutions document any actions
taken in response to COVID-19.
Should institutions wish to continue
offering online instruction after the
waiver period ends, they may be
required to seek Department and/or
accreditor approval for the continued
delivery of online education.
Therefore, institutions should
document all actions taken in the
transition to online instruction.

As of August 25, 2020, no additional
guidance has been provided.

[/J The Council of Regional Accrediting Commissions. (2020). Assuring quality through

accreditation during COVID-19.

[/7 Federal Student Aid. (2020, June 16). Guidance for interruptions of study related to

Coronavirus (COVID-19). Office of Postsecondary Education, US Department

of Education.


https://www.c-rac.org/post/assuring-quality-through-accreditation-during-covid-19
https://www.c-rac.org/post/assuring-quality-through-accreditation-during-covid-19
https://ifap.ed.gov/electronic-announcements/030520Guidance4interruptionsrelated2CoronavirusCOVID19
https://ifap.ed.gov/electronic-announcements/030520Guidance4interruptionsrelated2CoronavirusCOVID19
https://ifap.ed.gov/electronic-announcements/030520Guidance4interruptionsrelated2CoronavirusCOVID19
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Programmatic
Accreditation

The Department of Education issued an initial waiver on March 5, 2020,
and updated that guidance on August 21, 2020. The waiver of both
Departmental distance education approval and allowing accreditors

to waive distance education approval is now extended through

December 31, 2020, or the end of the payment period that includes the
termination of the federally declared pandemic-related national emergency.

Introduction Program accreditors provide assurance of educational quality for specialized

| academic and technical programs at postsecondary institutions. Specialized
or programmatic accreditation normally applies to programs, departments, or
schools that are parts of an institution. Program accreditation is in addition to
accreditation by institutional accreditors such as the Higher Learning Commis-
sion (HLC) and Southern Association of Colleges and Schools Commission on
Colleges (SACSCOC). There are select cases when a programmatic accrediting
agency serves as the sole accreditor for professional schools and other special-
ized or vocational institutions that are freestanding in their operations.
Program accreditation is typically required by a state licensing board to provide
program approval for licensure in specialized fields such as nursing, medicine,
law, and education.

Many programmatic accreditors have requirements regarding distance education
programs in their fields. Much like institutional accreditors, many programmatic
accreditors have offered more flexible requirements around the modality of in-
struction, experiential learning, and grading policies in response to the COVID-19
pandemic. Additionally, the Department of Education is offering certain flexibili-
ties through December 31, 2020, or the payment period that includes the termina-
tion of the federally declared pandemic-related national emergency. These flexi-
bilities include virtual site visits and waivers for distance education requirements.

Policies & More than 70 programmatic accrediting organizations exist nationwide.
Regulations COVID-19 policy flexibility and adjustments vary per programmatic

: accrediting organization.
1001
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Institutions with specialized academic programs that must obtain
programmatic accreditations should ensure that any adjustments
made by the institution to their academic program curriculum due
to COVID-19 meets programmatic accreditation standards.

Adjustments to an academic program curriculum may also require approval

by a state licensing board.

The following actions are recommended in order to ensure that programs

continue to meet licensure requirements.

Institutions should identify academic
programs that are subject to
programmatic accreditation as well as
any courses that require adjustments
to maintain educational continuity.

Institutions should research
requirements and possible
flexibilities offered due to
COVID-19 by programmatic
accrediting organizations.

They should also review and comply
with any programmatic accreditor
requirements.

The Department recommends

that institutions document any
actions taken in response to the
COVID-19 pandemic.

Institutions should be mindful of the
need to adhere to all quality standards
and should review Departmental

and accreditor online instruction
standards and endeavor to fulfill those
standards regardless of the need for
Departmental or accreditor approval.

[/ The Council for Higher Education Accreditation (CHEA) maintains a list of

programmatic accreditors.

[ U.S. Department of Education. (n.d.) Programmatic accrediting agencies.


https://www.chea.org/programmatic-accrediting-organizations-accreditor-type
https://www.chea.org/programmatic-accrediting-organizations-accreditor-type
https://www2.ed.gov/admins/finaid/accred/accreditation_pg7.html#National_Institutional
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The second component of the regulatory triad involves the federal government
and its regulatory role associated with financial aid. An institution’s ability to
remain eligible for federal financial aid, especially Title IV programs such as Pell,
is connected to a number of financial aid regulations including regulations about
course and program modality, interactions between faculty and students, and
student satisfactory academic progress. In addition to these Title IV financial aid
regulations, administrators should also be aware of distance education specific
regulations that impact student use of GI Bill benefits.

Information in this section is current as of August 25, 2020.
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Correspondence Education,
Distance Education,

and Regular and
Substantive Interaction

The Department of Education has NOT waived any regulations related

to the definition of correspondence courses, distance education,

and regular and substantive interaction due to the novel coronavirus
pandemic. On August 24, 2020, the Department of Education released final
correspondence and distance education regulations.

Introduction

1
N 7

7 N

7

Policies &
Regulations

—
—
—
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One of the most critical federal regulations related to distance education and
financial aid eligibility are the definitions of correspondence education and dis-
tance education found in 34 C.F.R. §600.2. This section will discuss the recent
definitions and guidance the Department of Education provided on August 24,
2020, stemming from the 2019 negotiated rulemaking process.

Defining correspondence courses and distance education

Classification of a course as correspondence as opposed to distance can impact
eligibility for federal financial aid. Institutions offering more than 50 percent of
their total course offerings via correspondence or enrolling more than 50 percent
of their students in correspondence are not eligible to participate in Title IV finan-
cial aid programs. Additionally, students enrolled in correspondence programs
are limited to a half-time federal Pell Grant award.
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34 C.F.R. §600.2 defines a correspondence course as:

1. A course provided by an institution under which the institution provides
instructional materials, by mail or electronic transmission, including
examinations on the materials, to students who are separated from the
instructor. Interaction between the instructor and student is limited, is
not regular and substantive, and is primarily initiated by the student.

2. If a course is part correspondence and part residential training, the Sec-
retary considers the course to be a correspondence course.

3. A correspondence course is not distance education.

The critical components of this definition are:

e Students are separated from the instructor.
e |nteraction between the student and instructor is limited.

e Interaction between the student and instructor is not regular
or substantive.

Distance education is also defined in 34 C.F.R. §600.2 as:

1. Education that uses one or more of the technologies listed in para-
graphs (2) (i) through (iv) of this definition to deliver instruction to stu-
dents who are separated from the instructor and to support regular and
substantive interaction between the students and the instructor, either
synchronously or asynchronously.

2. The technologies that may be used to offer distance education include:
i. The Internet;

ii. One-way and two-way transmissions through open broadcast, closed
circuit, cable, microwave, broadband lines, fiber options, satellite, or
wireless communications devices;

iii. Audio conference; or

iv. Other media used in a course in conjunction with any of the technolo-
gies listed in paragraph (2) (i) through (iii) of this definition.

3. For purposes of this definition, an instructor is an individual responsi-
ble for delivering course content and who meets the qualifications for
instruction established by an institution’s accrediting agency.

Continued on next page
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4. For purposes of this definition, substantive interaction is engaging stu-
dents in teaching, learning, and assessment, consistent with the con-
tent under discussion, and also include at least two of the following—

i. Providing direct instruction;
ii. Assessing or providing feedback on a student’s coursework;

ili. Providing information or responding to questions about the content
of a course or competency;

iv. Facilitating a group discussion regarding the content of a course or
competency; or

v. Otherinstructional activities approved by the institution’s or pro-
gram’s accrediting agency.

5. Aninstitution ensures regular interaction between a student and an
instructor or instructors by, prior to the student’s completion of a course
or competency—

i. Providing the opportunity for substantive interactions with the stu-
dent on a predictable and scheduled basis commensurate with the
length of time and the amount of content in the course or competen-
cy; and

ii. Monitoring the student’s academic engagement and success and
ensuring that an instructor is responsible for promptly and proactively
engaging in substantive interaction with the student when needed on
the basis of such monitoring, or upon request by the student.

Thus, the critical distinguishing feature between correspondence and distance
education is the presence of regular and substantive interaction.
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Defining regular and substantive interaction

Prior to August 24, 2020, there was no formal regulatory definition of regular and
substantive interaction, but that changed with the new regulatory definition of
distance education. Regular and substantive interactions must:

e be with an instructor as defined by the institution’s accreditor;
e Dbe initiated by the instructor,;
® be scheduled and predictable;
e be academic in nature and relevant to the course; and
® include at least two of the following:
o direct instruction,
o coursework assessment or feedback,
o information about the course content,
o group discussion of the course content, or
o other instructional methods approved by the institution’s accreditor.
Note: The Department has NOT waived any regulations related to the definition of

correspondence courses, distance education, and regular and substantive interaction
due to the COVID-19 pandemic.

Regular and substantive interaction is the distinguishing feature
of distance education versus correspondence education.

Institutions risk losing access to student financial aid if more than 50 percent of
their courses are classified as correspondence courses or more than 50 per-
cent of their students are enrolled in correspondence courses. If an institution is
audited by the Department’s Office of Inspector General or as part of a periodic
Departmental financial aid program review and found to be out of compliance,
institutions may be required to repay financial aid associated with the correspon-
dence courses and students.
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The following actions are recommended in order to ensure that programs appro-
priately distinguish between correspondence education and distance education.

All faculty teaching at a distance Institutions may also leverage
should receive training on what data collected by their learning
constitutes regular and substantive management system as evidence
interaction and the potential of student interactions in distance
consequences of non-compliance. education courses.

Course syllabi should clearly The Department recommends that
delineate instructional activities. institutions document any actions

taken in response to COVID-19
including changes in modality.

&

Institutional eligibility under the Higher Education Act of 1965 as Amended: Definitions
of correspondence education and distance education, 34 C.F.R. § 600.2 (2019).

Davis, V.L. (2017, October 17). The OIG Report on WGU, Part 3: A Brief History of Regular

and Substantive Interaction. WCET Frontiers.

Davis, V.L. (2019). U.S. Federal Policy in Distance Education. In Moore, M.C. & Diehl
W.C. (Eds.), Handbook of Distance Education, 4th edition, (pp. 351-365). Routledge.

Office of the Inspector General. (2017). Final audit report: Western Governors

University was not eligible to participate in Title IV programs. [Audit report].
U.S. Department of Education.

OLC, UPCEA, & WCET. 2019. Regular and Substantive Interactions: Background,
Concerns, and Guiding Principles.

U.S. Department of Education. 2011. Implementation of Program Integrity Rules.

&

&

&

&

&


https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=27a251f77b368daac297c76580ead8c7&mc=true&n=pt34.3.600&r=PART&ty=HTML#se34.3.600_12
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=27a251f77b368daac297c76580ead8c7&mc=true&n=pt34.3.600&r=PART&ty=HTML#se34.3.600_12
https://wcetfrontiers.org/2017/10/17/oig-report-on-wgu-part-3/
https://wcetfrontiers.org/2017/10/17/oig-report-on-wgu-part-3/
https://www.routledge.com/Handbook-of-Distance-Education/Moore-Diehl/p/book/9781138239005
https://www.routledge.com/Handbook-of-Distance-Education/Moore-Diehl/p/book/9781138239005
https://www2.ed.gov/about/offices/list/oig/auditreports/fy2017/a05m0009.pdf
https://www2.ed.gov/about/offices/list/oig/auditreports/fy2017/a05m0009.pdf
https://www2.ed.gov/about/offices/list/oig/auditreports/fy2017/a05m0009.pdf
https://upcea.edu/wp-content/uploads/2019/02/Regular-and-Substantive-Interaction-Feb-2019.pdf
https://upcea.edu/wp-content/uploads/2019/02/Regular-and-Substantive-Interaction-Feb-2019.pdf
https://ifap.ed.gov/sites/default/files/attachments/dpcletters/GEN1105.pdf
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Determining

Last Date of Attendance
for Students Who
Withdraw Without Notice

The Department of Education has NOT waived any regulations related

to the determination of the last date of attendance for students who
withdraw without notice from courses, regardless of the modality used in
offering the course.

Introduction There are many factors which may
i compel a student not to complete If a student withdraws from
. . a course in which they are enrolled. a distance education course,
While institutions have policies requir- the institution must determine
e ing students to notify the institution the last date the student
e of their intention to withdraw, due to conducted an academically
emergencies, illness, or other reason related activity — simply
when the notification does not occur. logging into an online class
Sometimes students simply drop is not sufficient.

out without notice and that triggers
requirements for the financial aid
office to determine when the student
stopped attending.

Institutions disburse aid to students under the assumption that the student will
complete the academic term. For students that withdraw before the end of the
term, the financial aid office conducts a Return to Title IV (R2T4) calculation to
ascertain the balance between how much aid the student earned for that term
and how much was disbursed. For in-person courses, mere proof that a

student attended a class is sufficient, while there is a higher bar for distance
education courses. If an institution moves to remote or online learning for a term,
they are subject to the higher bar of proof. The result could have a large impact
on the amount of funds that the institution is expected to return or that students
might receive.
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Policies & A list of requirements and procedures for an institution to perform the Return to
Regulations Title IV calculations can be found in:
& e 34 CFR 668.22(b) — Withdrawal date for a student who withdraws from an
— institution that is required to take attendance.

] U [ e 34 CFR 668.22(c) — Withdrawal date for a student who withdraws from

an institution that is not required to take attendance. Most institutions fit
into this category as attendance taking is not mandatory, but is an optional
practice for faculty.

The purpose for the Return to Title IV calculation is succinctly explained on the
Federal Application for Federal Student Aid (FAFSA) website:

If the amount disbursed to the student is greater than the amount the student
earned, unearned funds have to be returned to the Title IV programs.

If the amount the student was disbursed is less than the amount the student
earned, the school must make available to the otherwise eligible recipient

the amount of Title IV funds that could have been disbursed as a
post-withdrawal disbursement.

A much more readable version of the regulations with detailed explanation of the
requirements for financial aid administrators can be found in the Federal Student
Aid Handbook: 20719-20 in Volume 5 —Withdrawals and the Return of Title IV
Funds 2019-2020. Here is the actual language from The Handbook explaining
the requirements, particular to distance education courses:

Documenting attendance when students are enrolled in distance education
courses: In a distance education context, documenting that a student has
logged into an online class is not sufficient, by itself, to demonstrate
academic attendance by the student. A school must demonstrate that a
student participated in class or was otherwise engaged in an academically
related activity. Examples of acceptable evidence of academic attendance
and attendance at an academically related activity in a distance education
program include:

e student submission of an academic assignment,
e student submission of an exam,

e documented student participation in an interactive tutorial or
computer-assisted instruction,

e a posting by the student showing the student’s participation
in an online study group that is assigned by the institution,

Continued on next page
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e aposting by the student in a discussion forum showing the student’s
participation in an online discussion about academic matters, and

e an email from the student or other documentation showing that the
student-initiated contact with a faculty member to ask a question
about the academic subject studied in the course.

Institutional

Impact
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Note the language from The Handbook again: In a distance education context,
documenting that a student has logged into an online class is not sufficient, by
itself, to demonstrate academic attendance by the student. The bold emphasis
in this language is from the original text and highlights that logging into an online
class is not sufficient to constitute academic attendance. The Handbook goes

on to say that institutions must maintain documentation of the last date: “The
determination of a student’s withdrawal date is the responsibility of the school. A
student’s certification of attendance that is not supported by institutional docu-
mentation is not acceptable” (p. 5-66).” As a result, financial aid administrators
might contact the faculty for a student who withdraws without notice. Those
administrators might seek copies of exams, assignments, or other evidence of
the student’s last academically related activity.

If an accurate determination of last date of attendance cannot be
made, the institution might have to return a considerable amount
of aid that was disbursed.

The determination of the last date of attendance is the beginning of a string of
actions that could result in (but not limited to):

e The institution seeking a return of some of a student’s financial aid disburse-
ment because that student was disbursed more aid than was earned.

e The institution providing an additional award to the student because that
student earned more aid than was disbursed.

e No action taken because the amount of aid disbursed was for what the stu-
dent earned.

If the student cannot be found or if the student is unable to repay the aid, the
institution is responsible for returning the amount of aid not earned to the Depart-
ment. This process is also a key part of fraud protection and ensures there are
not fake “students” who are waiting for the aid to be disbursed and then dropping
out immediately. Since attendance or logging into an online class is not sufficient
evidence, distance education administrators have often felt that the impact of
determining the last date of attendance on distance education courses is greater
than for similar courses held face-to-face.

Continued on next page
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Finally, the Department expects institutions to have robust processes for
addressing the complex requirements for Return to Title IV determinations
and calculations. During a financial aid program review process by the
Department, auditors may ask for evidence of the last day of attendance for

a sample of students.

The following actions are recommended in order to ensure that programs track

a student’s last date of attendance:

Understand which courses fall under
the distance education definition.
The current Department definition
(34 CRF 600.2).

See the previous section on the
definition of distance education and
note that the Department is scheduled
to release a revised definition in the
near future. Therefore, courses that
are partially online (e.g., blended,
hybrid, hyflex) do not meet this
definition. If, as the result of the
pandemic, a face-to-face course
moves to an emergency remote
learning modality during the middle of
the term, it also does not qualify as a
distance education course.

Institutions should alert faculty
teaching distance education courses
that the financial aid office may later
request evidence of academically
related activity for a student.

It will also help to inform faculty

of the reasons (and possible
negative impacts on students and
the institutions) if this evidence is
not available. It will be important

for faculty not to discard this the
academic activities of students
through the term and into the next
term, as it may need to be retrieved for
financial aid purposes.

The Department recommends that
institutions document any actions
taken in response to COVID-19
including any changes related to
financial aid and the last date of
attendance.

Financial aid administrators may seek to become closer allies of distance edu-
cation faculty for the purposes of locating and providing the evidence of the last
date of attendance. All will need to understand that simply logging into an online
class is not sufficient evidence of an academically related activity. Since this evi-
dence is being provided for financial aid purposes to financial aid administrators
and would not be released to the public, sharing the student’s work is allowable
under Family Education Rights and Privacy Act (FERPA) restrictions.
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Resources & [/} Institutional eligibility under the Higher Education Act of 1965 as amended: Definitions
References 34 C.ER. § 600.2 (2019).

[/} Treatment of Title IV funds when a student withdraws, 34 C.F.R. § 668.22 (2010).
O [/7 Eederal Student Aid. Federal student aid handbook with active index: 2019-20. U.S.

(\
O% Department of Education.

< [7 U.S. Department of Education. (n.d.). Family Education Rights and Privacy Act (FERPA).


https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=27a251f77b368daac297c76580ead8c7&mc=true&n=pt34.3.600&r=PART&ty=HTML#se34.3.600_12
https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=27a251f77b368daac297c76580ead8c7&mc=true&n=pt34.3.600&r=PART&ty=HTML#se34.3.600_12
https://www.ecfr.gov/cgi-bin/text-idx?SID=7454c5cb43d98541bf4622a8540d20b8&mc=true&node=se34.3.668_122&rgn=div8
https://ifap.ed.gov/sites/default/files/attachments/2020-05/1920FSAHbkActiveIndex.pdf
https://ifap.ed.gov/sites/default/files/attachments/2020-05/1920FSAHbkActiveIndex.pdf
https://www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html
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Financial Aid &
Satisfactory
Academic Progress

The Department of Education issued initial guidance on satisfactory
academic progress on March 5, 2020 and updated that guidance on
August 21, 2020. Satisfactory Academic Progress (SAP) waivers and
guidance are now extended through December 31, 2020, or the end of
the payment period that includes the termination of the federally declared
pandemic-related national emergency.

Introduction In addition to paying attention to the differences between correspondence and
| distance education, regular and substantive interactions, and tracking last date of

_\ '_ attendance for Title IV financial aid eligibility, institutions should also be aware of
the impact that pandemic-related decisions could have on satisfactory academic
cure progress (SAP) and student eligibility for continued Title IV federal assistance.
Lo

Policies & 34 CFR 668.34 outlines requirements for determining satisfactory academic
Regulations progress for Title IV financial aid, including regulations related to student appeals.
& These regulations require that institutional SAP policies:

] I] I] [ e Define satisfactory academic progress in a way that is consistent for all
FAR- R students, regardless of whether the student receives federal financial aid,

e Cover all students regardless of level or attendance status,

e Evaluate student progress at the end of each payment period for programs
less than one year or annually for longer programs,

e Specify the minimum GPA students must maintain (including at least
a C for programs longer than two years),

e Establish the pace for program completion at a minimum of 150% of
completion time, and

¢ Include a clear process that students can use to appeal institutional
SAP findings.
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Generally, an SAP appeal is made based on events that are beyond a student’s
control, constitute an undue hardship, and can be directly connected to the
student’s poor academic performance. Such circumstances may include the
death of an immediate family member, a major medical condition experienced

by the student or an immediate family member, involuntary call to active military
duty, or some other emotional or physical hardship. The Department of Education
(the Department) gives institutions wide latitude over the SAP appeal process.

On March 5, 2020, the Department issued guidance that SAP appeals must
include a specific basis but that institutions could consider “circumstances
related to an outbreak of COVID-19.” Such circumstances might include:

e Student or family member iliness related to COVID-19,
e Compliance with quarantine, or
e ‘“General disruption resulting from such an outbreak.”

The Coronavirus Aid, Relief, and Economic Security (CARES) Act passed at the
end of March 2020, provided institutions with the authority to exclude credits
impacted by COVID-19 in the attempted hours calculation of SAP. Section 3509
of the CARES Act states that institutions must continue to have “reasonably
determined that the student’s failure to complete those credits was the result of
a COVID-19 related circumstance” (CARES Act, 2020). The Act goes on to define
such circumstances as including:

e |liness of the student or a family member,

e Acting as a caregiver for someone with the novel coronavirus,

e Serving as a first responder,

e Economic hardship,

e Added work hours,

e Loss of childcare,

e |nability to continue studies because of a shift to distance education, or
e [nability to access wi-fi.

Additionally, the Department provided institutions with flexibility in determining
how pass/fail courses would be calculated into SAP decisions. On May 14, 2020,
the Department granted institutions permission to temporarily modify existing
policies or adopt new policies on how to treat pass/fail courses in the calculation
of SAP. And on August 21, 2020, all SAP waivers and guidance were extended
through December 31, 2020, or the end of the payment period that includes the
termination of the federal pandemic-related national disaster.
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SAP policies are essential to student maintenance

of federal financial aid.

Although the Department grants each institution considerable latitude

in determining the basis of a student SAP appeal, institutions are required
to develop and follow clear criteria. Failure to do so could jeopardize an
institution’s eligibility for Title IV financial aid.

The following actions are recommended in order to ensure institutional
compliance with Satisfactory Academic Progress requirements:

Review your institution’s published
SAP policies to determine if
modifications are needed, including
making COVID-19 an explicit ground
for appeal.

Make sure that students are informed
of any pandemic-related changes to
the school’s SAP policy.

N

If you have not already done so, you
may change the basis of your SAP
calculation to take into account
pass/fail courses as well as
eliminating pandemic impacted
courses from the attempted hours
used to calculate SAP.

The Department recommends that
institutions document any actions
taken in response to COVID-19
including changes in modality and
SAP processes.

Satisfactory academic progress, 34 C.F.R. §668.34 (2010).
Federal Student Aid. (2018, May 15). Guidance for interruptions of study related to

Coronavirus (COVID-19). U.S. Department of Education.

&

Federal Student Aid. (2020, June 16). Guidance for interruptions of study related to

Coronavirus (COVID-19. U.S. Department of Education.

&

Security (CARES) Act.

GovTrack.us (2020). S. 3548 — 116th Congress: Coronavirus Aid, Relief, and Economic


https://www.ecfr.gov/cgi-bin/retrieveECFR?gp=&SID=11cb111d462c8ba7c488fc0f7520b5b0&mc=true&n=pt34.3.668&r=PART&ty=HTML#se34.3.668_134
https://ifap.ed.gov/electronic-announcements/051520UPDATEDGuidanceInterruptStudyRelCOVID19May2020
https://ifap.ed.gov/electronic-announcements/051520UPDATEDGuidanceInterruptStudyRelCOVID19May2020
https://ifap.ed.gov/electronic-announcements/030520Guidance4interruptionsrelated2CoronavirusCOVID19
https://ifap.ed.gov/electronic-announcements/030520Guidance4interruptionsrelated2CoronavirusCOVID19
https://www.govtrack.us/congress/bills/116/s3548
https://www.govtrack.us/congress/bills/116/s3548
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Gl Bill Benefits for
Student Veterans

Congress enacted two pieces of legislation allowing the Department of
Veterans Affairs to continue paying the housing allowance and work study
payments for veterans affected by COVID-19.

Introduction

Policies &
Regulations

<=
1001

The GI Bill provides benefits for students who are veterans or who have family
members who are veterans and are enrolled in a postsecondary degree or certifi-
cate program. Both students and institutions must meet certain criteria to remain
eligible for these benefits.

Because of restrictions placed on the use of Gl Bill benefits for distance edu-
cation, the COVID-19 pandemic impacted all higher education students but had

a heavier impact on students using Gl Bill benefits. Prior to the enactment of
emergency legislation by Congress, the Gl Bill directed that veterans who take all
of their courses in a term at a distance receive only half of the Basic Allowance
for Housing (BAH) that veterans who enroll completely on-campus or in a mix of
face-to-face and online courses receive. Due to COVID-19, Congress enacted two
pieces of emergency federal legislation to support veterans including providing
full Basic Allowance for Housing benefits for veterans studying at a distance. The
second piece of legislation ensures the continuing payment for work study jobs
affected by the pandemic.

Public Law No: 116-128
Enacted March 21, 2020

S.3503

A bill to authorize the Secretary of Veterans Affairs to treat certain programs

of education converted to distance learning by reason of emergencies and
health-related situations in the same manner as programs of education pursued
at educational institutions, and for other purposes.

The new law authorizes the Department of Veterans Affairs to continue edu-
cational assistance through December 21, 2020, for programs that have been
converted to online due to an emergency or health-related situation.
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Public Law No: 116-140

Enacted April 28, 2020

H.R.6322

Student Veteran Coronavirus Response Act of 2020.

Additional emergency legislation was enacted to provide further relief for
student veterans. Supplementary protections were included to preserve work
study allowances, vocational rehabilitation, employment programs, and Gl Bill
eligibility through December 21, 2020, if the institution is forced to close.

The emergency legislation will continue housing and other benefits payments
during all emergencies, not just COVID-19.

New emergency legislation ensures that Gl Bill benefits remain
protected through December 21, 2020.

Congress has indicated that supporting student veterans is a high priority in
order to ensure that these students don't fall behind.

[7 ABIll to Authorize the Secretary of Veterans Affairs to Treat Certain Programs of
Education Converted to Distance Learning by Reason of Emergencies and Health-Related
Situations in the Same Manner as Programs of Education Pursued at Educational
Institutions, and For Other Purposes, Pub. L. No. 116-128, 134 Stat. 221 (2020).

Student Veteran Coronavirus Response Act of 2020, Pub. L. No. 116-140, 134
Stat. 631 (2020).

Defense Travel Management Office (n.d.) Basic allowance for housing (BAH).
.S. Department of Veterans Affairs. (2020). COVID-19 Information Affecting

Education Benefits.

U.S. Department of Veterans Affair. (2020). Veterans Administration webinars.
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https://www.congress.gov/116/plaws/publ128/PLAW-116publ128.pdf
https://www.congress.gov/116/plaws/publ128/PLAW-116publ128.pdf
https://www.congres